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was not in tlie name of the principal cipal by means of the arrangement 

showed conclusively that the title to through Kidder, Peabody & Co. with 

the goods was not in him. It must Baring Bros. & Co., and consequently 

then either be in the factor or in the had no interest in what disposition 

bank. The factor had no reason to should be made of the title to the 

retain title to the goods, except to se- goods. The title to the goods should 

cure himself for the price of them, be controlled by the terms of the ar- 

hence when the bank advanced the rangement of Swain with Kidder, 

price of the goods there was every Peabody & Co., which seems express 

reason to suppose that the factor in- to the effect that the goods were to be 

tended to transfer title to the bank by merely pledged to Baring Bros. & Co. 
having the bill of lading made out to 



it. In the principal case the factor 

was supplied with funds by the prin- Chicago. 



L. C. Gkeeley. 



Supreme Court of New Hampshire. 

NOYES v. TOWN OF BOSCAWEN. 

One who is injured while riding in another's carriage, by invitation of the 
latter, caused by a defective highway, is not chargeable with the owner's neg- 
ligence 

Reserved case from Merrimack county; Carpenter, Judge, 
presiding. 

Case, under the statute, for an injury received from a defect- 
ive highway. Mrs. Noyes, the plaintiff, about nine o'clock in 
the evening of October 10, 1 885, was riding with one Dearborn, 
who drove the horse, when the right wheel of the carriage struck 
a stone, the defect complained of, and the plaintiff was thrown 
out and broke her arm. 

The plaintiff was a witness, and was asked whether she con- 
sidered Dearborn a careful driver. On the defendant's objection, 
the question was excluded, subject to exception. The plaintiff 
requested the court to instruct the jury that Dearborn's negli- 
gence could not affect the plaintiff's right to recover unless he 
was her agent, and either under her control or controlled her 
personal conduct. The court denied this request, subject to ex- 
ception, and instructed the jury that if, at the time and place of 
the accident, the highway was not reasonably safe and suitable 
for the travel thereon, and both the plaintiff and Dearborn exer- 
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cised ordinary care, the plaintiff might recover ; that if a person 
of average prudence, placed in exactly the situation in which 
Dearborn and the plaintiff were immediately before and at the 
time of the accident, possessed of the same knowledge and means 
of knowledge which they had of all the surrounding circum- 
stances, would or might have done as they did, they exercised 
ordinary care and were free from fault ; that if either Dearborn 
or the plaintiff did not exercise ordinary care, and by such care 
the plaintiff would have escaped injury, the verdict should be for 
the defendant. Verdict for defendant. 

D. F. Dudley, for plaintiff. 
W. O. Buxton and Chase & Streeler, for defendant. 

Clark J. — The case raises the question whether a person 
who is guilty of no personal negligence, receiving an injury while 
riding in the carriage of another, caused by a defect in the 
highway and the carelessness of the driver, over whom he has 
no control, is prevented by the negligence of the driver from 
recovering against the town ; whether the negligence of the 
driver of a carriage is a defense to an action brought by a pas- 
senger, personally free from fault, for the recovery of damages 
for all injury happening from a defective highway. Upon the 
question whether the negligence of the driver or manager of a 
carriage is imputable to a passenger the authorities are conflict- 
ing. 

In the leading English case of Thorogood v. Bryan, 8 C. B. 
115, a passenger in alighting from an omnibus was thrown 
down and injured by the negligent management of another 
omnibus, and it was held that an action could not be main- 
tained against the owner of the latter if the driver of the omni- 
bus in which the passenger was riding, by the exercise of proper 
care and skill, might have avoided the accident which caused 
the injury. Although this case has been criticised by English 
judges, we are not aware that it has been overruled in the Eng- 
lish courts; and in Armstrong v. Railway Co., L. R. 10 Exch. 
47, decided in 1875, it was followed and approved. In the lat- 
ter case the plaintiff was injured by a collision of a train of the 
London and Northwestern Railway Company, on which he was 
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a passenger, with some coal cars of the defendant company. 
The jury found that the collision Avas caused by the joint negli- 
gence of the London and North western Company and the de- 
fendant; and it was held that the plaintiff was so far identified 
with the London and Northwestern Company that he could not 
recover: 12 Moak, Eng. R. 508. 

In this country the doctrine of Thorogood v. Bryan has been 
approved and followed in some States, and in others it has been 
questioned and its soundness denied, and the weight of author- 
ity seems to be against it. Cases supporting it are found in 
Wisconsin {Houfe v. Fulton, 29 Wis. 296 ; Prideaux v. Mineral 
Point, 43 Wis. 513); in Pennsylvania {Lockhart v. Lichtenthaler, 
46 Pa. St. 151 ; Forks Township v. King, 84 Pa. St. 230) ; in 
Iowa {Payne v. Railroad Co., 39 Iowa 523) ; and in Vermont 
{Carlisle v. Sheldon, 38 Vt. 440). Two Massachusetts cases 
are cited as supporting the doctrine : Smith v. Smith, 2 Pick. 
621, and Allyn v. Railroad Co., 105 Mass. 77. But all that 
was decided in Smith v. Smith was that one who is injured by an 
obstruction unlawfully placed in a highway cannot maintain an 
action for damages if it appears that he did not use ordinary 
care by which the obstruction might have been avoided ; and 
Allyn v. Railroad Co. merely decides that there was no evidence 
for the jury that the plaintiff was in the exercise of due care. 
The question does not arise in highway cases in Massachusetts 
and Maine, as it is there held that a town is not liable for an 
injury caused by a defect of the highway and the negligent act 
of a third party combined, the construction given to the statute 
being that no action can be maintained unless the injury arises 
wholly from the defect : Rowell v. Lowell, 7 Gray 100 ; Shep- 
herd v, Chelsea, 4 Allen 113; Moulton v. Sanford, 51 Me. 127 ; 
Perkins v. Inhabitants of Fayette, 68 Me. 152. 

The doctrine of Thorogood v. Bryan is denied in New York 
{Robinson v. Railroad Co., 66, N. Y. 1 1 ; Dyer v. Railway Co., 
71 N. Y. 228) ; in New Jersey {Bennett v. Railroad Co., 36 N. 
J. Law 225; Railroad v. Steinbrenner, 47 N. J. Law 161, 
171); in Ohio {Transfer Co. v. Kelly, 36 Ohio St. 86, 91); in 
Illinois {Railway Co. v. Shacklet, 105 111.364); in Kentucky 
{Turnpike Co. v. Stewart, 2 Mete. (Ky.) 119; Railroad Co, v. 
Case's Adm'r, 9 Bush 728); in California {Tompkins v. Rail- 
Vol. XXXVI.— 16 
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road Co., 4 Pac. Rep. 1165); and in the Supreme Court of the 
United States in the recent case of Little v. Hackett, 116 U. S. 
366. 

The rule that the negligence of the driver or manager of a 
vehicle is to bs treated as the negligence of a passenger, in an 
action by the passenger against a third party, is put upon the 
ground that the passenger, in selecting the conveyance, has 
placed himself in the care of the driver, and hence must be 
taken to be in the same position ; and the driver, as to third 
persons, is to be so far regarded as the agent or servant of the 
passenger as to make the latter chargeable with the driver's 
negligence, and hence not entitled to recover, although he may 
have been free from fault himself. 

In Carlisle v. Sheldon, 38 "Vt. 440, which was an action for 
injury to a wife caused by a defect in the highway while riding 
in a carriage driven by her husband, the doctrine is stated by 
Kellogg, J., as follows: "The question is whether a lack of 
ordinary care and prudence on the part of the husband is in law, 
under the circumstances of the case, a bar to a recovery for an 
injury to the wife when she herself was in the exercise of that 
degree of care, and was in no fault whatever. The wife was 
riding in a wagon drawn by a horse driven by her husband. 
She was a passenger over the highway, and she stands in no 
different position in respect to her rights as against the town 
from that which she would occupy if the driver of the vehicle 
in which she was carried had been, instead of her husband, one 
employed for that purpose. The negligence or want of ordinary 
care of her servant would have the same effect, and be attended 
with the same legal consequences, which would follow from her 
own negligence or want of care. If she had been a passenger 
in a stage-Coach on this occasion, and had received the same in- 
jury under precisely the same circumstances, although she might 
have had a cause of action against the proprietor for the negli- 
gence or want of care of the driver, we regard it as clear that 
no action could have been maintained against the town, because 
the proprietors and their driver would, in respect to the town, be 
treated as being her agents and servants, and their negligence or 
want of ordinary care would be attended with the same conse- 
quences which would result from her own negligence and want of 
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such care. The passenger would, in respect to the town, stand 
upon the same footing that he would if he had himself been the 
driver. There is nothing in the marital relation which would 
change the situation of the wife in respect to her husband's 
negligence under such circumstances ; for the same consequences 
would have followed if the relation, instead of being that of 
husband and wife, had been that of parent and child, father and 
daughter, or master and servant, or if she had been an entire 
stranger, and had been carried by her husband as a passenger 
gratuitously and without any expectation of reward. She was 
under the care of her husband, who had the custody of her per- 
son and was responsible for her safety, and any want of ordi- 
nary care on his part is attributable to her in the same degree 
as if she were wholly acting for herself." 

On the other hand, this doctrine is declared to be unsound, 
and in conflict with the principle that no one should be denied a 
remedy for injuries sustained without fault by him or by a 
party under his control or direction ; that the relation of master 
and servant or principal and agent does not exist in cases where 
the passenger has no control over the driver; that it is the right 
to control the conduct of the agent which is the foundation of 
the doctrine that the master is to be affected by the acts of his 
servant, and that no one is responsible for the negligence of 
another unless the latter is his servant or agent. In Robinson 
v. Railroad Co., 66 N". Y. 1 1, which was the case of a person 
injured by a collision of the defendant's train of cars with a car- 
riage in which the plaintiff was riding, by invitation of the 
owner, who was driving, and whose negligence it was claimed 
contributed to the injury, Church, C. J., says: "The court 
charged the jury that if the defendant was negligent, and the 
plaintiff was free from negligence herself, she was entitled to re- 
cover, although the driver might be guilty of negligence whieh 
contributed to the injury. In determining this question, it is 
important to first ascertain the relation which existed between 
the plaintiff and Conlon, the driver. It is very clear, and was 
found by the jury, that the relation of master and servant did 
not exist, nor was Conlon in any sense the agent of the plain- 
tiff. * * * It is the case of a gratuitous ride by a female, 
upon the invitation of the owner of the horse and carriage. 
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The plaintiff had no control of the vehicle, nor of the driver in 
its management. It is not claimed but that Conlon was an 
able-bodied, competent person to manage the establishment, nor 
that he was intoxicated or in any way unfit to have charge of 
it. Upon what principle is it that his negligence is imputable 
to the plaintiff? It is conceded that, if by his negligence he 
had injured a third person, she would not be liable. She was 
not responsible for his acts, and had no right and no power to 
control them. True, she had consented to ride with him, but, 
as he was in every way competent and suitable, she was not 
negligent iu doing so. Can she be held, by consenting to ride 
with him, to guaranty his perfect care and diligence? There 
was no necessity for riding with him; it was a voluntary act on 
the part of the plaintiff, but it was not an unlawful 
or negligent act. She was injured by the negligence of a third 
person, and was free from negligence herself; and I am unable 
to perceive any reason for imputing Conlon's negligence to her. 
* * * It is no excuse for the negligence of the defendant 
that another person's negligence contributed to the injury, for 
whose acts the plaintiff was not responsible." 

Bennett v. Transportation Co., 36 N. J. Law 225, was the 
case of a passenger in a horse-car injured by the negligent man- 
agement of a locomotive by the defendant's engineer, and it was 
held no defense to show contributory negligence in the driver of 
the horse-car. In delivering the opinion of the court, Beasley, 
C J., said : " The proposition claimed to be law is that, when 
a passenger enters a public conveyance, he in some sort becomes 
affected by the negligence of the agents of those in charge of 
such conveyance — at least, to the extent of debarring him from 
suits against third parties for injuries occasioned by the joint 
carelessness of such third parties and that of the servants having 
the control of the vehicle in which he is riding. This position 
has for its support the case of Thorogood v. Bryan. The author- 
ity i3 in every respect in point. * * * The reason given 
for the judgment is that the passenger in the omnibus must be 
considered as identified with the driver of the omnibus in which 
he voluntarily becomes a passenger, and that the negligence of 
the driver is the negligence of the passenger. But I have 
entirely failed to perceive how it is that the passenger in a public 
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conveyance becomes identified, in any legal sense, with the 
driver of such conveyance. Such identification could only re- 
sult in one way ; that is, by considering such driver the servant 
of the passenger. I can see no ground upon which such a rela- 
tionship is to be founded. In a practical point of view, it cer- 
tainly does not exist. The passenger has no control over the 
driver or agent in charge of the vehicle; and it is the right to 
control the conduct of the agent which is the foundation of the 
doctrine that the master is to be affected by the acts of his ser- 
vant. To hold that the conductor of a street car or of a railroad 
train is the agent of the numerous passengers who may chance 
to be in it would be a positive fiction. In reality, there is no 
such agency j and if we impute it, and correctly apply legal prin- 
ciples, the passenger, on the occurrence of an accident from the 
carelessness of the person in charge of the vehicle in which he is 
being conveyed, would be without any remedy. It is obvious, 
in a suit against the proprietor of a car in which he was a pas- 
senger, there could be no remedy if the driver or conductor of 
such car is to be regarded as the servant of the passenger. And 
so, on. the same ground, each passenger would be liable to every 
person injured by the carelessness of each driver or conductor, 
because, if the negligence of such agent is to be attributed to the 
passenger for one purpose, it would be entirely arbitrary to say 
that he is not to be affected by it for other purposes." 

The recent case of Little v. Haehett, in the Supreme Court of 
the United States, was the case of a person hiring a public hack 
and injured by a collision of the hack and a railway train, 
caused by the negligence of both the managers of the train and 
the driver of the hack, over whom the passenger exercised no 
control except in directing where he wished to be conveyed. 
Speaking for the court, Mr. Justice Field said : " Cases cited 
from the English courts, as we have seen, and numerous others 
decided in the courts of this country, show that the relation of 
master and servant does not exist between the passenger 
and the driver, or between the passenger and the owner. 
In the absence of this relation, the imputation of their negli- 
gence, when no fault of omission or commission is chargeable 
to him, is against all legal rules. If their negligence could 
be imputed to him, it would render him, equally with them, 
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responsible to third parties thereby injured, and would also pre- 
clude him from maintaining an action against the owners for 
injuries received by reason of it. But neither of these conclusions 
can be maintained ; neither has the support of any adjudged 
cases entitled to consideration. The truth is, the decision in 
Thwogood v. Bryan rests upon indefensible ground. The 
identification of the passenger with the negligent driver or the 
owner without his personal co-operation or encouragement is a 
gratuitous assumption. There is no such identity. The parties 
are not in the same position. The owner of a public conveyance 
is a carrier, and the driver or person managing it is his servant. 
Neither of them is the servant of the passenger, and his asserted 
identity with them is contradicted by the daily experience of the 
world. * * * There is no distinction, in principle, whether 
the passenger be on a public conveyance, like a railroad train or 
an omnibus, or be on a hack hired from a public stand in the 
street for a drive. Those on a hack do not become responsible 
for the negligence of the driver if they exercise no control over 
him further than to indicate the route which they wish to travel, 
or the places to which they wish to go. If he is their agent so 
that his negligence can be imputed to them to prevent their recov- 
ery against a third party, he must be their agent in all other 
respects, so far as the management of the carriage is concerned 
and responsibility to third parties would attach to them for in- 
juries caused by his negligence in the course of his employment. 
But, as we have already stated, responsibility cannot, within any 
recognized rules of law, be fastened upon one who has in no 
way interfered with and controlled in the matter causing the 
injury. From the simple fact of hiring the carriage, or riding in 
it, no such liability can arise. The party hiring or riding must 
in some way have co-operated in producing the injury com- 
plained of before he incurs any liability for it :" Little v. 
Haokett, 116 U. S. 366, 374, 375, 379. 

These remarks apply with equal force to the case of a person 
hiring a passage in a private conveyance or accepting a gratui- 
tous invitation to ride in the carriage of another. The forego- 
ing are actions by passengers injured by the negligence of the 
driver or manager of the conveyance in which they were riding, 
coupled with the negligence of the managers of another public 
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conveyance; but there is no distinction in principle between 
them and the case of a passenger in a private carriage injured 
by the negligence of the driver and a defect in the highway. 

The question whether the negligence of the driver, over whom 
a passenger has no control, is a bar to an action by the passenger 
for injuries caused by an insufficient highway, has never been 
directly raised or determined in this State. It has sometimes 
been assumed, without being questioned, that the passenger was 
responsible for the driver's care. The question can only arise 
in cases where the passenger has no authority or control over 
the driver, and where the relation of master and servant or prin- 
cipal and agent does not exist between the passenger and driver. 
It does not arise in an action by the owner of a team injured by 
a defective highway while in the possession and control of a 
bailee. Property cannot of itself exercise care or be guilty of 
negligence. It has no rights or duties independent of the owner; 
and as towns are liable for damages happening to travelers only, 
the owner of a team injured by a defective highway, to recover 
against the town, must show that at the time of the injury it 
was being used for traveling purposes, and managed with reason- 
able care, and therefore the owner is bound by the degree of 
care exercised by the party to whom he has intrusted the care of 
his property. To recover for a personal injury, a traveler must 
show that he was personally exercising due care; and to recover 
for an injury to property, it must appear that the property was 
used and managed with due care at the time the injury was 
received. Hence cases for injury to a horse or carriage in the 
control of a bailee, like Norris v. Litchfield, 35 N. H. 271; 
Cummings v. Center Harbor, 57 N. H. 17; and Stark v. Lan- 
caster, Id. 88 — are not authority for the doctrine that a pas- 
senger, personally exercising due care, is necessarily chargeable 
with the negligence of the driver or manager of the vehicle 
in which he was riding. 

Intheabsenceof anyrelation of master and servant, or principal 
and agent, when each is independent of control by the other, 
why should a passenger be chargeable with the driver's negli- 
gence, any more than the driver with the passenger's negligence? 
In traveling in the night, an obstruction in the highway, 
unknown to the driver, but known to a passenger, causes an 
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injury to both. By informing the driver, the accident would 
have been avoided, and the passenger was chargeable with negli- 
gence in failing to give the information. The passenger cannot 
recover. Would his negligence preclude the driver, who was in 
no fault, from recovering? A traveler on foot is responsible 
only for his own negligence. Why should a traveler in a car- 
riage be held responsible, not only for his own negligence, but 
also for the negligence of a driver over whom he has no control? 
It is contended that towns are only required to keep their high- 
ways safe for careful driving, and therefore a passenger is 
necessarily affected by the driver's negligence. There is no 
absolute legal test of the sufficiency of a highway. Like the 
question whether a person is a traveler upon the highway, 
it is ordinarily a question of fact : Varney v. Manchester, 58 N. 
H. 430. A highway is not required to be entered free from 
defects, but it must be suitable for the travel thereon. Gen. 
Laws, c. 75, § 1. It must be reasonably safe. But it cannot 
be said, as matter of law, that a highway sufficient with a safe 
horse, carriage, and driver, is a reasonably safe highway; nor 
that a highway, to be reasonably safe, must be sufficient to 
prevent accidents with a vicious horse, a defective carriage, or 
a careless driver. 

The fact that an injury to a traveler on a highway was caused 
by the combined effect of the unsafe condition of the road and 
the negligence of a third person is no defense to the party who 
is bound to keep the highway in repair : Shear. & E. Neg. ; 
Winship v. Enfield, 42 N. H. 197; Norris v. Litchfield, 35 Id. 
271; Cooley, Torts, 684. A traveler is required to exercise 
reasonable care in the use of a highway, in the selection of his 
horse, harness, and carriage; and if he exercises such care, the 
fact that the vices of the horse, or defects in the harness or 
carriage, may have concurred with the unsafe condition of the 
highway in causing an injury, is no defense to the town : Clark 
v. Barrington, 41 N. H. 44; Tucker v. Henniker, Id. 317. 
In harmony with this rule, and upon principle, we think that a 
traveler should be held to the exercise of reasonable care only 
in the selection of a driver; and being in no fault in the choice 
of his conveyance, and having no control over the management 
of the team, he should not be held responsible for the negligence 
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of the driver, which he could not reasonably anticipate or pre- 
vent. In Plummer v. Ossipee, 59 N. H. 55, which was an 
action by a wife for injuries from an obstruction in a highway 
while riding with her husband, the defendant claimed that the 
husband was a fast and careless driver, and introduced in evi- 
dence particular instances of his fast and careless driving, and, 
subject to exception, the plaintiff was permitted to testify to 
other instances of his careful driving when she had been riding 
with him; and it was held that the evidence was relevant to the 
husband's character for driving safely or otherwise, and was 
also relative to the question of the plaintiff's negligence in 
selecting a suitable driver on the occasion of the accident. 

In this view the instructions to the jury as to the plaintiff's 
responsibility for Dearborn's negligence should have been quali- 
fied. If the plaintiff was in no fault in riding with Dearborn, 
and in no way controlled or could control his management of 
the team, she was not responsible for his negligence. 

Carpenter, J., did not sit. The others concurred. 

Clark, J. — Since the announcement of the foregoing opinion, 
and pending a motion for a rehearing, which, after reargument, 
was denied, the cases of Thorogood v. Bryan and Armstrong v. 
Railway Co., have been overruled in the English Court of Ap- 
peal, in the case of The Bernina, 12 Prob. Div. 58. 

In delivering his judgment, after an extended review of the 
English and American cases, Lord Esher, M. E., said: "After 
having thus laboriously inquired into the matter, and having 
considered the case of Thorogood v. Bryan, 8 C. B. 115, we 
cannot see any principle on which it can be supported; and we 
think that, with the exception of the weighty observation of 
Lord Bramwell, though that does not seem to be a final view, 
the preponderance of judicial and professional opinion in Eng- 
land is against it, and that the weight of judicial opinion in 
America is also against it. We are of opinion that the proposi- 
tion maintained in it is essentially unjust and inconsistent with 
other recognized propositions of law. As to the propriety of 
dealing with it at this time in a court of appeals, it is a case 
which, from the time of its publication, has been constantly 
Vol. XXXVI.— 17 
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criticised. No one can have gone into, or have abstained from 
going into, an omnibus, railroad, or ship on the faith of the deci- 
sion. We therefore think that, now that the question is for the 
first time before an English court of appeal, the case of Thoro- 
good v. Bryan, 8 C. B. 115, must be overruled." 

Lindley, J., said: "The doctrine of identification laid down 
in Thorogood v. Bryan, 8 C. B. 1 1 5, is to me quite unintelligi- 
ble. It is in truth a fictitious extension of the principles of 
agency. But to say that the driver of a public conveyance is 
the agent of the passengers is to say that which is not true in 
fact. Such a doctrine, if made the basis of further reasoning, 
leads to results which are wholly untenable; e. g., to the result 
that the passengers would be liable for the negligence of the per- 
son driving them, which is obviously absurd, but which, of 
course, the court never meant. All the court meant to say was 
that, for purposes of suing for negligence, the passenger was in 
no better position than the man driving him. But why not? 
The driver of a public vehicle is not selected by the passenger 
otherwise than by being hailed by him, as one of the public, to 
take him up; and such selection, if selection it can be called, 
does not create the relation of principal and agent, or master 
and servant, between the passenger and the driver. The pas- 
senger knows nothing of the driver, and has no control over 
him; nor is the driver in any proper sense employed by the 
passenger." 

Lopes, J., said: "What is meant by the passenger being 
'identified with the carriage,' or ' with the person having its 
management,' I am at a loss to understand. In Armstrong v. 
Railway Co., L. R. 10 Exch. 47, Pollock, B., said he under- 
stood it to mean 'that the plaintiff, for the purposes of the action, 
must be taken to be in the same position as the owner of the 
omnibus or his driver.' If that is the true explanation, then 
the passenger, who is blamele&s, is to be in the same position as 
the driver, who committed a wrongful act, or his master, who is 
responsible for the negligence of his servant. This is in accord- 
ance neither with good sense nor justice. * * * The more 
the decision in Thorogood v. Bryan, 8 C. B. 115, is examined, 
the more anomalous and indefensible that decision appears. The 
theory of the identification of the passengers with the negligent 
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driver or owner is, in my opinion, a fallacy and a fiction con- 
trary to sound law and opposed to every principle of justice. 
A passenger in an omnibus, whose injury is caused by the joint 
negligence of that omnibus and another, may, in my opinion, 
maintain an action, either against the owner of the omnibus in 
which he was carried, or the other omnibus, or both. I am 
clearly of opinion that Thorogood v. Bryan, 8 C. B. 115, should 
be overruled :" 57 Amer. Eep. 483, 494, 507, 508, 510. 



The rale of the principal case is 
eminently just, and rests upon the 
soundest reason and common sense. 
For some years there has been much 
diversity of opinion as to the right 
determination of the principle in- 
volved, especially in England, result- 
ing from the rule of Thorogood v. 
Bryan, 8 C. B. 115, decided nearly 
forty years ago. The doctrine of that 
case of the " anomalous identifica- 
tion" of driver and passenger has been 
severely criticised by English judges 
ever since its announcement, until 
finally the Court of Appeals has ex- 
pressly overruled it : The Bernina, 12 
Prob. Div. 58. This action has been 
highly commended by the English 
legal press. In a recent number of 
the London Law Times the decision 
is thus received : "The doctrine laid 
down in Thorogood v. Bryan, that a 
passenger in a public conveyance, in- 
jured by the negligent management 
of another conveyance, cannot main- 
tain an action against the owner of 
the latter, if the driver of the former, 
by the exercise of proper care and 
skill, might have avoided the acci- 
dent, has at length been overruled. 
The ground upon which the court, in 
Thorogood v. Bryan, based this start- 
ling proposition was, that the passen- 
ger in selecting a vehicle so identifies 
himself with its owner, and therefore 
with its driver, that the negligence of 
the driver is to be considered as the 
negligence of the passenger himself. 



Starting from this assumption, the 
court not unnaturally came to the 
conclusion that the rights of the pas* 
senger against the owner of the other 
vehicle were restricted so as to de- 
prive him of any right of action. The 
Court of Appeals failed to find any 
ground for the assumption. The pas- 
senger has no control over the driver, 
he cannot control his movements, and 
is, in fact, powerless to prevent his 
negligence. As the Court of Appeals 
points out, if the passenger is so iden- 
tified with the driver as to be deemed 
to be guilty of negligence, and there- 
fore deprived of a right of action, it 
must necessarily follow that, in addi- 
tion to his rights being curtailed, his 
liabilities are correspondingly en- 
larged, and the result is that every 
passenger in an omnibus or other 
public conveyance is necessarily 
liable to third parties for the negli- 
gence of the driver. The absurdity 
and injustice of such a doctrine are so 
obvious as not to need observation." 
The doctrine of Thorogood v. Bryan 
has met with but little favor in this 
country. Here it has many times 
been expressly condemned by courts 
of the highest authority as a gross and 
manifestly absurd doctrine, wholly 
devoid of justice, reason, or common 
sense. Yet a few courts of last resort 
have, in a manner, embraced the doc- 
trine. In this connection see note in 
24 Am. Law Keg. 710, 716, to St. 
Clair Bd. Co. v. Eadie, 43 Ohio St. 
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91 ; s. c. 23 Am. & Eng. R. R. Cas. 
269, where the result of the cases up 
to that time is fully stated. 

Illustrations will be drawn from the 
more recent cases. 

Public Conveyances. — Tn Gray v. 
Philada., etc., Ed. Co. (C. C. N. D. 
N. Y.), 24 Fed. Rep. 168, it is held 
that where a fireman on a railroad 
train is injured by a collision at a 
crossing of two roads, caused by the 
concurring negligence of the engineer 
on his train and of the employee of 
the other road, his right to recover 
damages for such injury from the other 
road will not be defeated by reason of 
the negligence of the engineer. The 
court in giving the opinion observed: 
" Although the plaintiff was a fellow- 
servant of the engineer, he was a 
subordinate, and had no control over 
the movement of the locomotive. If 
he was not guilty of any personal 
negligence, and did not countenance 
the negligent conduct of his fellow- 
servant, upon reason, and according 
to the weight of authority, he ought 
not to be precluded from a recovery 
against the defendant. * * * Upon 
the facts found by the jury he was no 
more accountable for the misconduct 
of the engineer than a passenger 
would be, or than the owner of a 
cargo would be for the negligent acts 
of the carrier whom he has employed 
to transport his property." 

The recent decision of the United 
States Supreme Court, cited in Little v. 
Hackett, 116 U. S. 366; s. c. 54 Am. 
Rep. 135, is a valuable contribution 
to this class of legal literature. In 
that case the plaintiff hired a public 
hack and gave directions to the driver 
as to the place to which he wished to 
be carried, but exercised no other 
control over the conduct of the driver. 
It was held that he was not responsi- 
ble for the acts of negligence of such 
driver, nor was he prevented from re- 



covering against a railroad company 
for injuries suffered from a collision of 
its train with the hack, caused by the 
negligence of both the manager of the 
train and of the driver. Mr. Justice 
Field, who delivered the opinion, 
thoroughly reviews the authorities 
and gives most cogent reasons for a 
rejection of the rule of Tiiorogood v. 
Bryan. 

Malinslen v. Bd. Co., 49 Mich. 94, 
holds that a passenger who has 
just landed from a steamboat is not so 
identified with the steamboat com- 
pany as to make the company solely 
liable for an injury suffered by the 
passenger by the negligence of a third 
person immediately thereafter; rely- 
ing upon Cuddy v. Horn, 46 Mich. 
596, which holds that the rule by 
which one who rides in a private con- 
veyance is presumed to control or be 
identified with the driver and to have 
no right of action for an injury done 
him by a collision caused by the 
driver's negligence, cannot apply to 
passengers in public conveyances, 
even though they have chartered the 
conveyance. In Tompkins v. Clay 
Street Bd. Co., 66 Cala. 163, the plain- 
tiff was injured by the collision of 
two street cars caused by the concur- 
ring negligence of the managers of the 
respective cars. It was held that he 
might recover against either or both. 

Private Conveyances. — Three Wis- 
consin cases have sustained a dis- 
tinction between public and private 
conveyances as to the point under re- 
view, and have declared the rule that 
where the injured person is riding by 
invitation of the driver, the latter is 
the agent of the former, and the 
driver's negligence is imputable to 
such person: Prideaux v. Mineral 
Point, 43 Wis. 513, 526 ; Houfe v. Ful- 
ton, 29 Id. 296; Otis v. JanesviUe, 47 
Id. 422. This distinction has also 
been adopted in Michigan : Lake 
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Shore, eta , lid. Co. v. Miller, 25 Mich. 
274, 287; Cuddy v. Horn, 46 Id. 
596, and Iowa: Payne v. C. R. I. & 
P. Rd., 39 Iowa 523. A New York 
case, Brovm v. N. Y. Cent. Rd-, 31 
Barb. 385, also adopted it, but later 
cases rejected it : Robinson v. N. Y. & 
H R. ita. Cb , 66 N. Y. 11 ; Dyer v. 
Erie, etc., Rd. Co., 71 Id. 228. In a 
recent case in the United States Cir- 
cuit Court for the Northern District 
of Iowa, Shiras, D. J., charged the 
jury that the negligence of the driver 
of a private carriage in crossing a 
railroad is the negligence of the occu- 
pants: Morrisv.Rd. Co., 26 Fed. Rep. 
22. See Slater v. B. C. R. & N. Rd. 
Co., 71 Iowa. 

In other States a more reasonable 
rule has been adopted. In Fallrrum v. 
City of Mankalo, 35 Minn. 522, the 
question presented was whether one 
who, by invitation or permission of 
another, rides in the private convey- 
ance of the latter, and which is wholly 
under the management and control 
of the owner, is affected by the negli- 
gence of such owner so us to prevent 
a recovery against a third party for 
negligence? The court answered in 
the negative, citing and relying upon 
Robinson v. Rd. Co., 66 N. Y. 11 ; Dy- 
er v. Rd. Co., 71 N. Y. 223 ; Masierson 
v. Rd. Co., 84 Id. 247; Little v. 
Hackett, 116 United States 366 ; Ben- 
nett v. Rd. Co, 36 N. J. L. 225 ; jR. R. 
Co. v. Sleinbrenner, 47 Id. 161 ; Cuddy 
v. Home, 46 Mich. 596.; Transfer Co. 
v. Kelly, 36 Ohio St. 86 ; Rd. Cb. v. 
Shacklet, 105 111. 365. See Phita. etc., 
Rd. Co. v. Hogeland, 66 Md. 149, for 
an interesting recent case. 

The Pennsylvania doctrine is rather 
peculiar, and the reasons given by the 
Supreme Court of that State to sup- 
port it are not easily comprehended. 
While the rule of Thorogood v. Bryan 
seems to have been adopted, yet, 
while adopting it, the reasons given 



by the English courts were expressly 
rejected. In the late case of Borough 
of Carlisle v. Brisbane, 1 13 Pa. St. 546 ; 
s. c. 57 Am. Rep. 483 (with note), 
the court holds that one who is in- 
jured by the joint negligence of a per- 
son with whom he is riding by invi- 
tation, and a third person, is not 
chargeable with the negligence of the 
driver. In course of the opinion, the 
court said: ''Where a passenger is 
personally injured by the joint negli- 
gence of his carrier and another par- 
ty, his remedy is against the carrier 
alone. The question was first raised 
in this court, and was very fully dis- 
cussed in the ease of Loekhart v. Lich- 
tenthaler,A6 Pa. St. 151. The decision 
in that case was grounded upon the 
doctrine of the English cases: Bridge 
v. Orand Junction R. Co., 3 M. & W. 
247, in the Court of Exchequer; 
Thorogood v. Bryan, 8 C. B. 115 (65 
Eng. Co. Law), and Cattlin v. Hills, 65 
Eng. Com. Law 123, in the Common 
Bench. These cases have since been 
followed and approved in the Ex- 
chequer by Armstrong v. Lancaster and 
York R. Co., L. R. 10 Exch. 47. The 
principle upon which all these Eng- 
lish cases appear to have been deter- 
mined is that the passenger is so far 
identified with the carriage in which 
be is traveling, that want of care on 
the part of the driver will be a de- 
fense of the owner of the other car- 
riage that directly caused the injury. 
Our own case of Loekhart v. Lichlen- 
tlialer, supra, was followed by Rd. Co. 
v. Boyer, 97 Pa. St. 91, an action 
against a railroad company to recover 
damages for the death of a person 
caused by a collision of defendant's 
train with a street car, in which the 
deceased was a passenger. It was held 
that in order to recover, the plaintiff 
must show, not only that the death 
resulted directly from the defendant's 
negligence, but that the negligence of 
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the carrier company did not contrib- 
ute to the injury. Therefore, although 
there is certainly a wide difference of 
opinion between the courts of this 
and other States on the subject, it 
seems to be well settled as the law of 
Pennsylvania that the remedy of a 
passenger injured by the joint negli- 
gence of his carrier and another is 
against the common carrier only. 
The reasons for this rule are given in 
Lockhart v. IAchtenthaler, supra, by 
Thompson, J., as follows : " I would 
say the reason for it, that it better 
accords with the policy of the law to 
hold the carrier alone responsible in 
such circumstances as an incentive to 
care and diligence. As the law fixes 
the responsibility upon a different 
principle in case of carriers, as already 
noticed, from that of a party who 
does not stand in that relation to the 
injured party, the very philosophy of 
the requirement of greater care is 
that he shall be answerable for omit- 
ting any duty which the law has de- 
fined as his rule and guide, and will 
not permit him to escape by imputing 



negligence of a less culpable charac- 
ter to others, but sufficient to render 
them liable for the consequences of 
his own. It would be altogether more 
just to hold liable him who has en- 
gaged to observe the highest degree 
of diligence and care and has been 
compensated for doing it, rather than 
upon him upon whom no such obliga- 
tion rests, and who, not being compen- 
sated for the observance of such a de- 
gree of care, acts only on the duty to 
observe ordinary care, and may not 
be aware even of the presence of a 
party who might be injured. This rule, 
it cannot be doubted, will be more 
likely to increase diligence than the 
opposite, which would enable a negli- 
gent and faithless party to escape the 
consequences of his want of care by 
swearing it on another, which he 
would assuredly do if the temptation 
and opportunity afforded. As this 
view accords best with the policy of 
the law, it is proof of the existence 
of the rule itself." 

B. E. Black. 
St. Louis, Mo. 



